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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

4thMay, 2019 
TITLE SUIT NO. 28/2016 

 
Sri Atul Kataki 
S/o(L): Ganesh Kataki 
Nikamul Satra, Majgaon 
P.O.- Nikamul Satra, P.S–Tezpur 
District – Sonitpur, Assam 

-- Plaintiff       

-Vs.- 

 (1)     Sri Ananta Mahim Choudhury 
S/o: Late Nalini Kanta Choudhury 
Vill. New Kolibari, Tezpur 
P.S–Tezpur 
Mouza: Mahabhairab 
District – Sonitpur, Assam 
 

 (2)     Sri Paramananda Choudhury 
S/o: Late Nalini Kanta Choudhury 
Vill. Upar Baghmara, Biswanath Chariali 
P.O. &P.S– Biswanath Chariali 
District – Sonitpur, now Biswanath, Assam 
 

----- Defendants 
 

Ld. Advocate appeared for the plaintiff           : - Mr.J.K.Baishya, Senior Advocate 
Ld. Advocate appeared on behalf of defendant: - Mr. N. Das, Advocate 
 

“This is a suit for specific performance of 
contract for sale of suit land and for permanent 
injunction” 
 

 
JUDGMENT  

PLAINTIFF’S CASE 

1. Plaintiff’s case appears to be in a narrow campus is that defendants are 

brothers and they being the owners of suit land measuring an area of 1 

Katha covered under Dag No.507 of PP No.20(hereinafter referred as ―suit 
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land‖) approached the plaintiff on 30/08/2013 with intent to sell suit land at 

a consideration of Rs.3,90,000/-. Thereafter, on being agreed by the 

plaintiff, the defendants received an advance amount of Rs.50,000/- and 

they further executed an agreement of sale dated 30/08/2013 in presence of 

witnesses and further agreed that at the time of registration, plaintiff shall 

pay the remaining consideration amount of Rs.3,40,000/-. The defendants 

have mentioned about one Misc. Case No.9/133/2008 in the agreement and 

same was settled on withdrawal between the parties. Thereafter, defendants 

failed to hand over the required documents to the plaintiff for obtaining 

permission of sale in spite  of receiving notices dated 14-07-2014 and 07-05-

2014 issued by the plaintiff’s pleader counsel to the defendants. That 

plaintiff is agreed to perform his part of contract to pay the balance amount 

of Rs.3,40,000/- but the defendants have not performed their part of 

contract dated 30/08/2013 and thereby intentionally breached the contract. 

Accordingly, the plaintiff brought the instant suit for Specific Performance of 

Contract dated 30/08/2013 along with other reliefs.  

 
Case of the defendants: 

2. The defendants on receiving summons from the Court appeared before this 

court and contested the suit by filling written statement both the in law and 

facts. The defendantswiththe plea of maintainability, barred by law of 

limitation etc. further admitted that agreement for sale was executed 

between the plaintiff and defendants before the Notary at Tezpur being 

No.79/2013 dated 30-08-2013 in presence of witnesses and they have 

received an amount of Rs.50,000/- out of total sale consideration of 

Rs.3,90,000/- on the day of execution of sale and agreement of suit land. 

The defendants further pleaded that they have handed over all the 

necessary documents such as Jamabandi, revenue paying receipts, trace 

map, requisite signed forms etc. to the plaintiff for obtaining permission of 

sale of suit land but surprisingly the defendants have received advocate 

notice dated 07-05-2014 wherein plaintiff has asked the defendants to return 

the advance money with 12% interest. It is further pleaded by the 

defendants that the advocate notice was sent to the defendants without 

instruction of the plaintiff. The defendants are always ready to refund the 

amount taken in advance amounting to Rs.50,000/- including interest @6% 
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per annum.Upon the above, defendants prayed dismissal of the suit with 

cost.  

 
3. Upon the above said pleading my predecessor in office framed the following 

issues:-  
ISSUES 

I. Whether there is a cause of action? 
II. Whether the plaintiff failed to obtain requisite 

permission for sale of land despite receiving all land 
documents from defendant? 

III. Whether the plaintiff was always willing to perform 
his part of the contract? 

IV. Whether the defendant failed or refused to perform 
his part of the contract? 

V. Whether plaintiff is entitled for the decree as prayed 
for? 

VI. To what relief(s) the parties are entitled to? 
4. The plaintiff side to prove or substantiate the pleadings adduced both oral as 

well as documentary forms of evidences before this court. Per contra, the 

defendant’s side also adduced oral and documentary forms of evidences 

before this court.  

5. I have heard the arguments put forwarded by both the sides and perused 

the entire case record along with the oral and documentary forms of 

evidences.  

EVIDENCES ADDUCED BY THE PLAINTIFF 

6. Plaintiff side examined as many as four nos. of witnesses out of which PW-1 

is one Atul Kakati and he has submitted his examination-in-chief by 

supporting the entire contentions of the plaint and he during his cross-

examination he deposed before this court thathe is the plaintiff of this suit 

and he knows what is written in his plaint. He sent advocate notice before 

filing this suit and his advocate sent notice to the defendants as per his 

instruction. He was ignorant about the notice which was sent in the month 

of May, 2014. He put his signatures after understating all the substance at 

the time of execution of Ext.1. No notarial certificate was obtained at the 

time of execution of Ext.1. He was made known about the Misc. case 

No.9/133/2008 as mentioned in para 6 of the Ext.1, but he did not raise any 

objection. Though there is mention about the dropping of the Misc. case 

No.9/133/2008 in his affidavit but no copy thereof is filed in the suit. Lily 

Kataki is his mother and Badal Katakiis his brother. He was aware about the 
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reply sent by the defendants’ advocate Sewali Das to his advocate in respect 

of the notice sent in the month of May, 2014. His advocate informed him 

about the same. In the month of July, 2014 he sent another notice to the 

defendants asking the required documents from them. As per his knowledge 

it was the second notice sent to defendants. He has enclosed the notice 

dated 06-05-2015 and 06-07-2015 along with his affidavit. He neither knows 

the names of the persons to whomthe defendants are trying to sell the suit 

land nor he included them as witnesses in the suit. He knows that boundary 

of the suit land, being: North – Bhuban Bora, South- he himself, west- Sinku 

Mahanta and east- family members of Bhuban Bora. Suit land is under his 

possession and the boundary is correctly determined. He has not mentioned 

in the title of his plaint and para No.7 regarding the notice in themonth of 

May, 2014sent through his advocate. The fact mentioned in the advocate 

notice of May, 2014 pertaining to giving Rs.50,000/- to the defendants on 

30-08-2014 was not corrected in the subsequent advocate notice. On 30-08-

2014 no other agreement was made with the defendants.  

7. PW-2 Dipak Saikia submitted his examination-in-chief supporting the 

contents of the plaint and he in his cross-examination testified that he knows 

both the plaintiff and defendants. He knows that the suit land is measuring 1 

katha. He neitherknows the Dag and patta number of the suit land and nor 

he remember it. The suit land is situated at Mazgaon. He knows the adjacent 

persons of the suit land but he doesn’t know the boundary. He knows about 

negotiation for selling of the suit land at Rs.3,00,000/-. He doesn’t know if 

the copy of order of the Misc. case No.9/133/2008 as mentioned in Ext.1 

was filed by the plaintiff in the suit. He knows the copy of notices dated 06-

05-2015 and 06-07-2015 as mentioned in affidavit was submitted by the 

plaintiff in the suit.He knows about sending an advocate notice by the 

plaintiff to the defendants on 07-05-2014 and the advocate’s name was 

Rajendra Kr. Goswami. He doesn’t know if the defendants tried to sell the 

suit land to other person. He doesn’t know what was written in the advocate 

notice dated 14-07-2014 that was sent to the defendants. He knows that 

both the notices dated 07-05-2014 and 14-07-2014 were written in similar 

way. He knows that the copy of advocate notice dated 07-05-2014 was 

submitted in the suit by the plaintiff. He knows about the agreement dated 



 

5 

Title Suit No-28 of 2016 

(Sri Atul Kataki- Vs. Sri Ananta Mahim Choudhury) 
 

  

30-07-2013. It was notarized but he doesn’t know if notarial certificate was 

given. He knows that the plaintiff has submitted the notice dated 06-07-

2015 in the suit that was sent by advocate Kampaja Gohain.  

8. PW-3 in his evidence deposed before the court that he is an advocate of 

Tezpur Bar Association since 1998. Presently, he is an Additional Public 

Prosecutor at SDJM’s Court, Tezpur. Plaintiff Atul Kataki, Son of Ganesh 

Kataki, resident of Nikamul Satara, Tezpur was his client and on his 

instruction, he sent an Advocate’s Notice to Ananta Mahim Choudhury and 

Paramananda Choudhury. There was certain error in that notice and 

therefore he sent a second corrigendum notice on 14-07-2014. In the  

Corrigendum letter dated 14-07-2014 he sought that the contents ― that on 

the ground of illegally withholding the advance amount of Rs.50,000.00 

(Rupees fifty thousand ) only meant for sale of the scheduled mentioned 

land, he is entitled to recovery of the schedule mentioned land as per 

agreement for sale dt.30/08/2013 with cost of this notice Rs.500.00 (Rupees 

five hundred) only.‖‖ should be  ― I, therefore, call upon you to provide the 

required documents for obtaining permissions from the required offices by 

my client for Sale/Purchase of land within one month from the date of 

receipt of this notice. On default of your compliance my client will take legal 

actions against you all for specific performance of contract for not providing 

proper documents to my client for obtaining permissions for executing the 

sale deed of the scheduled mentioned land before the Sr. Sub-Registrar at 

Tezpur at your risk and cost.‖  Ext.2 is the corrigendum notice and Ext.2 (1) 

is his signature and it was sent by registered A/D. After receiving the notice, 

other side did not respond or furnished any of the documents sought. In 

cross-examination he deposed that throughhiscorrigendum letter, correction 

sought for only for paragraph No.5 and no other paragraph. His Advocate’s 

Notice dated 07-05-2014 is shown to him and he recognized the same. Ext.A 

is the said Advocate’s Notice and Ext.A(1) is his signature. At paragraph No.2 

of the said letter the date of agreement is shown as 30-08-2014. In the 

corrigendum notice he has not mentioned correction of paragraph No.2.  

9. PW-4 in his evidence deposed before the court that she has come to the 

Court on receiving summons and brought the record as called for. The 

record is of case No.09/08 u/s 133 Cr.P.C. In the said case the first parties 
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were Paramananda Choudhury and Ananta Mahim Choudhury, both sons of 

Nalini Kt. Choudhury and 2nd party were Lili Kataki and Badal Kataki, wife 

and son of (L) Ganesh Kataki. Perusal of the record shows that the case was 

filed in regard to a common path in front of 1 Katha land and it was 

bounded by North – Bodi Keot, South- Naren Choudhury, East – Budu Koch 

and West – Anna Kalita. The case was disposed of on compromise on 23-11-

2013 and accordingly disposed of. In the record name of Atul Kataki does 

not appear as any of the parties. Ext.8 is the petition (comprising 4 pages) 

filed in Misc. Case No. 09/08 u/s 133 Cr.P.C. Ext.9 is the final order dated 

23-11-2013.  

EVIDENCES ADDUCED BY THE DEFENDANTS 

10. The defendant side examined as many as three nos. of witnesses. DW-1 has 

submitted his examination in chief supporting the contentions of the written 

statement and he in his cross-examination testified that Ext.1 deed is an 

agreement executed between him along with his brother Parmanand 

Choudhury and Atul kataki for selling of suit landand there were signatures 

put by him and his brother. The schedule land mentioned therein is the suit 

land. In the said Ext.1 the sale consideration was Rs.3,90,000/- and an 

amount of Rs.50,000/- was given to them by Atul Kataki. They both gave 

receipt for advance amount of Rs.50,000/- to Atul Kataki. Atul Kataki was 

not impleaded as a party in the Misc. case No.9/133/2008 which has been 

mentioned in Ext.1. The said case was disposed of in Lok Adalat in the year 

2013. The documents relating to the suit land was with him and his 

brother Paramanand Choudhury. In Ext-3 it was mentioned that if the 

required document not furnishedwithin one month then they have to pay a 

fine of Rs.1,000/-,otherwise the plaintiff will institute suit. This notice was 

sent by registered A/D. Ext.10 is the registered A/D and Ext.10 (1) is his 

signature. There is mention in Ext.2, the notice dated 07-02-2014 sent by 

Rajendra Kr. Goswami, stating that there were some errors owing to the 

advocate and it is further mentioned that Ext.2 is actually the correct notice 

and Ext. A is the wrong notice. It is mentioned in Ext.2 that if they fail to 

hand over the land documents to plaintiff within one month, then plaintiff 

will institute suit for specific performance of contract. There is no indication 

of submitting any reply to the corrected notice i.e. Ext.2 by their advocate. 
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He or his brother did not return Rs.50,000/- to Atul Kataki. No receipt for 

handing over the land documents to Atul Kataki was obtained. 

11. DW-2 submitted his examination-in-chief supporting the contents of the 

written statement and he in his cross-examination testified that he filed the 

affidavit in the suit on 30th January, this year. His signature does not reflect 

in Ext.1, agreement for sale. In the agreement, signatures of Mritunjoy 

Nath,Dipak Nath and Jayanta Das are there buthis signature is not there. 

Those witnessed did not come to the court to depose on their behalf. 

Paramananda Choudhury, defendant No.2, is the elder brother of his father 

and he did not come to court to adduce evidence. Though he has stated in 

para 2 of his affidavit that the boundary is correctly determined but he 

doesn’t know who were there on the North, East or West. He doesn’t know if 

it was mentioned in the affidavit of his father that he was not present at the 

time of execution of the agreement. He was not present at the time of 

preparation/writing of the agreement. He doesn’t know about advocate 

notice sent to his father. He doesn’t know if his father or brother of his 

father replied after receiving the said notice. He was not told anything by his 

father or the brother of his fatherregarding notice dated 14-07-2014 sent by 

advocate Rajendra Kr. Goswami i.e. Ext.2 to his father stating some 

mistakespertaining to the notice dated 07-05-2014 which has been 

mentioned made in para 5 and that is why he doesn’t know about the same.  

12. DW-3 submitted his examination-in-chief supporting the contents of the 

written statement and he in his cross-examination testified that he has filed 

one affidavit however does not remember the date of filing. Presently he 

doesn’t carry on any business and he left it in 2016. Dag number mentioned 

in his affidavit is 20, but he does not know in which revenue village it is 

situated and the patta number. An agreement of sale was executed for 

selling the suit land to Atul Kataki. He did not stand as a witness in Ext.1. 

Though there is mention of several witnesses but he doesn’t know their 

names. Ext.1 was executed on 30-08-2013, but he doesn’t know who 

prepared and typed it. The brother of Ananta Mohan Choudhry resides in 

Biswanath Chariali whose name is Parama Choudhury. His friend Ananta 

Choudhry resides at Gereki. He doesn’t know if in the affidavit of Ananta 

Chouduury it was mentioned that he was also not present.  
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DISCUSSION, DECISSION AND REASONS FOR SUCH DECISION 

13. Issue No.1:CAUSE OF ACTION 
 Issue no-1 of this case relates to the cause of action. The defendants 

in their written statement categorically pleaded that this suit has no 

cause of action. In the legal system, a ―cause of action‖ is a set of 

facts or legal theory that gives an individual or entity the right to 

seek a legal remedy against another. This applies to the filing of a 

civil lawsuit for such wrongs as property damages, personal injury, or 

monetary loss, as well as to criminal wrongs such as battery, theft, or 

kidnapping. A cause of action may come from an act or failure to act, 

breach of duty, or a violation of rights, and the facts or circumstances 

of each specific case often have a significant effect on the case.  

 In other words Cause of Action of a law suit defined as bundle of 

facts affirmed by one party and denied by the other side. Assertion of 

certain facts and denial from the other side, gives rise of a bonafide 

dispute between the parties and said dispute considered to be cause 

of action for a law suit. 

 Now coming to this case in hand it is seen from the averments of the 

plaint that plaintiff filed this suit for specific performance of contract 

along with other consequential reliefs alleging inter-alia that 

defendants with intend to sale suit land received an advance amount 

of Rs.50,000/- and further executed an agreement of sale in favour 

of the plaintiff. The plaintiff further pleaded that subsequently, the 

defendants failed to execute registered sale deed in respect of the 

suit receiving the balance sale consideration amount even after 

receiving pleaders notice issued upon them  

 Per contra, the defendant in the written statement denied the entire 

averments of plaint and admitted the fact of execution of an 

agreement of sale in respect of sale and purchase of the suit land. 

The defendants further admitted that they have received an amount 

of Rs.50,000/- as balance consideration amount from the plaintiff but 

they further pleaded that plaintiff wrongly issued notice upon them 

demanding return of advance amount with interest.  

 Hence, it seen from the pleadings on record that plaintiff side has 

asserted certain facts in supports of his claim and defendants denied 
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the claim of the plaintiff. The assertion from the part of the plaintiff 

and denial from the defendants gives rise of a bonafide dispute 

between the parties and that requires a proper adjudication.  

 Under the above said discussion, this court finds that instant suit has 

cause of action. Accordingly, the issue no-1 is answered in affirmative 

and in favour of the plaintiff side.  

14. ISSUE NO-2:- Issue No.2 relates to the fact as to whether the plaintiff 

failed to obtain requisite permission for sale of land despite 

receiving all land documents from defendant? If we carefully and 

meticulously peruse the pleadings of plaintiff as well as defendants side then 

it becomes crystal clear that the plaintiff in his plaintiff categorically pleaded 

that the defendant failed to hand over the requisite documents for obtaining 

sale and permission to execute the registered sale deed in compliance with 

agreement of sale dated 30-08-2013 and the plaintiff issued two sets of 

notices upon the defendants for handing over the requisite documents from 

the defendant for obtaining sale and permission.  

15. Per contra, the defendants side in their written statement firmly pleaded that 

they have handed over all the documents like Jamabandi, rent receipts, trace 

map etc. to the plaintiff on 30-08-2013 but surprisingly in the year 2014 the 

defendants have received a notice from the plaintiff for return of the 

advance amount that was paid to them on the date of execution of sale and 

agreement. Hence, it is seen from the pleadings of record that the plaintiff 

claimed that defendants never handed over any sort of documents to him for 

obtaining permission and sale from the competent authority. The plaintiff to 

prove and substantiate his pleadings adduced both ocular and documentary 

forms of evidences before this Court.  

16. Plaintiff side examined as many as four nos. of witnesses out of which PW-1 

is Atul Kakati and he has submitted his examination-in-chief by supporting 

the entire contention of the plaint and he further exhibited following 

documents :  

Ext-1 is the Agreement of Sale dated 30/08/2013,  
Ext-1(1) to 1(3) is the signatures of defendant No.1,  
Ext-1(4) to 1(6) is the signature of defendant No.2,  
Ext-1(7) to 1(9) are the signatures of plaintiff,  
Ext-1(10) is the signature of witness Mrityunjoy Nath,  
Ext-1(11) is the signature of witness Dipak Saikia,  
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Ext-1(12) is the signature of witness Jayanta Saikia,  
Ext-2 is the corrigendum Legal Notice,  
Ext-3 is Legal notice of demand,  
Ext-3(1) is the signature of advocate,  
Ext-4 & 5 is the postal receipt, 
Ext-6 & 7 is the track memo,  
Ext-8 is the petition in Misc. Case No.9/08, 
Ext-9 is the Final order dated 23-11-2013. 

17. On meticulous appreciation of evidences presented by the plaintiff side it 

divulges before this Court that Ext.1 is the agreement of sale executed 

between the plaintiff and defendants and no further prove of execution is 

required as the defendants side in their written statement admitted the fact 

of execution of sale and agreement dated 30/08/2013 between them for sale 

and purchase of suit land measuring 1 katha. Section 58 of Indian Evidence 

Act makes it crystal clear that admitted fact needs no further proof. As such, 

no further discussion is required over Ext.1 document.  

18. Ext.2 and Ext.3 are appears to be advocate pleader’s notice those were 

issued to the defendants by the plaintiff’s counsel and from the cross-

examination part of PW-1 it divulges that PW-1 was unknown about the 

issuance of notice of the year 2014. Ext.2 appears to be copy of notice dated 

14-07-2014 and through which the plaintiff’s counsel asked the defendants 

to furnish required documents for obtaining permission of sale as per 

agreement dated 30/08/2013 and failing which it was further asked to the 

defendants to refund the advance sale consideration amount of Rs.50,000/- 

with 12% interest and plaintiff in his cross-examination affirmed that he was 

unknown about the issuance of that notice.  

19. Ext.3 appears to  be pleader’s notice dated 06-07-2015 and contents of the 

notice makes it categorical that both the defendants were asked to hand 

over the documents to the plaintiff for obtaining permission of sale in view of 

agreement dated 30/08/2013. DW-1 during his cross-examination affirmed 

that through Ext.3 advocate notice it was asked to hand over the documents 

within one month otherwise they have to pay Rs.1,000/- as fine. He further 

affirmed that Ext.10 is the registered with A/D and Ext.10 (1) is his 

signature. Ext.2 issued by advocate Rajendra Kr. Goswami on 07-02-2014 

and there was some mistakes in the notice of the advocate and Ext.2 is the 

correct notice and Ext. A was claimed to be the wrong one.  
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20. From the cross-examination part of DW-1 it divulges before this Court that 

even after receiving advocate notice from the plaintiff side vide Ext.2& Ext-3 

they failed to furnish any document to the plaintiff for obtaining any 

permission of sale from the competent authority. DW-1 further categorically 

affirmed in his cross-examination that they have not submitted any receipt 

for handing over required documents to the plaintiff before this Court. DW-1 

also acknowledged in his cross-examination that the documents relating 

to the suit land was with him and his brother Paramanand 

Choudhury. That evidence makes it clear that documents related to the suit 

land never handed over to the plaintiff by the defendants.  

21. To sum up the evidences both oral as well as documentary forms adduced 

before this Court by the plaintiff side, it established that the defendants side 

failed to hand over the required documents to the plaintiff for obtaining 

permission of sale from the competent authority in view of agreement of 

sale dated 30/08/2013. As such, plaintiff having no other alternative issued 

advocate notice for production of those documents and the defendants in 

spite of receiving those notices failed to furnish any document to the 

plaintiff.  

22. Hence, in the result this Court is constrained to opine that the defendant’s 

side failed to hand over the documents to the plaintiff for obtaining any 

permission of sale from the competent authority. Accordingly, issue No.2 is 

answered in affirmative in favour of the plaintiff.  

23. Issue No. 3 and 4: Both the issues are co-relates with each other as such 

both the issues are taken together for discussion. Issue No.3 relates to the 

fact whether the plaintiff was ready and willing to perform his part and Issue 

No.4 relates to whether the defendants failed or refused act their part of 

contract? Prior entering into the discussion on these issues let us peruse the 

settled provisions of law for proper understanding of the dispute in hand. 

24. Section-16 of Specific Relief Act, provides personal bars to relief.—Specific 

performance of a contract cannot be enforced in favour of a person— 

(a) Who would not be entitled to recover compensation for its 

breach; or 

(b) who has become incapable of performing, or violates any 

essential term of, the contract that on his part remains to be 

https://indiankanoon.org/doc/1185098/
https://indiankanoon.org/doc/1282548/
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performed, or acts in fraud of the contract, or wilfully acts at 

variance with, or in subversion of, the relation intended to be 

established by the contract; or 

(c) Who fails to aver and prove that he has performed or has 

always been ready and willing to perform the essential terms of 

the contract which are to be performed by him, other than terms 

the performance of which has been prevented or waived by the 

defendant? Explanation.—for the purposes of clause (c),— 

(i) where a contract involves the payment of money, it is not 

essential for the plaintiff to actually tender to the defendant or to 

deposit in court any money except when so directed by the court; 

(ii) The plaintiff must aver performance of, or readiness and 

willingness to perform, the contract according to its true 

construction. 

 The language in Section 16 (c) does not require any specific 

phraseology but only that the plaintiff must aver that he has 

performed or has always been and is willing to perform his part of 

the contact. So the compliance of ―readiness and willingness‖ has 

to be in spirit and substance and not in letter and form. So to insist 

for a mechanical production of the exact words of a statute is to 

insist for the form rather than the essence. So the absence of form 

cannot dissolve an essence if already pleaded. 

 The Hon’bleSupreme Court on aspects of requirement to comply with 

the mandatory provisions of Section 16 (c) of the Specific Relief Act, 

observed as follows: 

―…The plaintiff did not plead either in the plaint or at 

any subsequent stage that he was ready and willing to 

perform the agreement pleaded in the written 

statement of defendant. A suit for specific performance 

has to conform to the requirements prescribed in 

Forms 47 and 48 of the 1st Schedule in the Civil 

Procedure Code. In a suit for specific performance it is 

incumbent on the plaintiff not only to set out 

agreement on the basis of which he sues in all its 

https://indiankanoon.org/doc/1058865/
https://indiankanoon.org/doc/346089/
https://indiankanoon.org/doc/1259850/
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details, he must go further and plead that he has 

applied to the defendant specifically to perform the 

agreement pleaded by him but the defendant has not 

done so. He must further plead that ne has been and it 

still ready and willing to specifically perform his part of 

the agreement. Neither in the plaint nor at any 

subsequent stage of the suit the plaintiff has taken 

those pleas. As observed by this Court in Pt. Prem Raj 

v. D.L.F. Housing and Construction (Private) (Ltd.) and 

another, (Civil Appeal No 37/ 66, decided on 4.4.1968) 

(reported in 1968 (3) SCR 648) that it is well settled 

that in a suit for specific performance the plaintiff 

should allege that he is ready and willing to perform 

his part of the contract and in the absence of such an 

allegation the suit is not maintainable.‖ 

 While explaining this point, the Supreme Court made reference to its 

judgment in the case of His Holiness Acharya Swami Ganesh 

Dassji v. Sita Ram Thapar, reported as (1996) 4 SCC 526, 

wherein the Court drew a distinction between readiness to perform 

the contract and willingness to perform the contract. It was observed 

that by readiness it may be meant the capacity of the plaintiff to 

perform the contract which would include the financial position to 

pay the purchase price. 

 As far as the willingness to perform the contract is concerned, 

conduct of the plaintiff has to be properly scrutinized along with 

attendant circumstances. The factum of readiness and willingness to 

perform plaintiff’s part of the contract is to be adjudged with 

reference to the conduct of the party and the attending 

circumstances. 

25. In the forgoing discussions, we have already seen that the plaintiff’s 

contentions lies upon execution of an agreement of sale executed between 

the plaintiff and defendants for sale and purchase of the suit land and the 

defendants in their written statement categorically affirmed execution of the 

alleged sale agreement in respect of sale and purchase of suit land.  
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26. Now, the question remains as to whether the plaintiff was always willing to 

perform his part of contract and defendants refused to perform their part of 

contract. To decide both the above said facts, I have carefully and 

meticulously perused the pleadings on record and from where it divulges 

that the plaintiff in his plaint categorically pleaded in para No.6 that plaintiff 

is ready to perform his part of contract to pay the balance amount of 

Rs.3,40,000/- to the defendants but the defendants have not performed 

their part of contractdated 30-08-2013 and breached the contract.  

27. The plaintiff to substantiate his pleadings adduced both ocular as well as 

documentary forms of evidences out of which Ext.3 supports the claim of 

plaintiff that plaintiff with intent to perform his part of contract issued notice 

upon the defendants and defendants after receiving the notice failed to 

deliver the documents required for obtaining permission of sale. The 

contents of Ext.3 makes it categorical that plaintiff was ready to perform his 

part of contract by way of intending to pay the remaining sale amount of 

Rs.3,40,000/- to the defendants and further plaintiff asked the defendants to 

produce or hand over all the required documents needs to obtain permission 

of sale for execution of registered sale deed in the light of agreement of sale 

dated 30-08-2013. DW-1 in his cross-examination affirmed that the plaintiff 

has issued notices for specific performance of contract against them. The 

oral evidence adduced by the plaintiff witnesses makes it crystal clear that 

PW-3 sent an advocate notice to defendants and there was certain error in 

that notice. Therefore, he sent a second corrigendum notice dated 14-07-

2014. 

28. The defendant’s side failed to dismantle the credence of plaintiffs witnesses 

by bringing out any sort of material contradictions. As such, oral and 

documentary forms of evidences adduced by the plaintiff proved and 

established that plaintiff was always willing and agree to perform his part 

and defendants even after receiving notice failed to act as per the demand 

put forwarded by the plaintiff against them and further failed to act anything 

under which it may be presumed that defendants not refused to perform 

their part of contract.  

29. Therefore, in the light of above said discussions and evidence on record, this 

court is of the considered opinion that plaintiff is or was always willing and 
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ready to perform his part and defendants refused to perform their part. 

Accordingly, both issue Nos.3 and 4 answered in affirmative and in favour of 

the plaintiff.  

30. ISSUE NO-5 & 6:- Both the issues are co-relates and that is why both were 

taken together for discussions and decisions. In this case the defendant’s 

side in para no-1 of their written statement admitted that they are the 

owners and pattadars of suit land and in remaining para of W/S they further 

admitted that they entered into an agreement of sale with the plaintiff to 

sale and purchase of the suit land.  

31. Hence, it seen that there is no dispute in respect of ownership of suit land 

and as the defendants side failed to furnish the land documents to the 

plaintiff the plaintiff failed to adduce any documents in respect of the title of 

defendants over the suit land. The defendants themselves admitted that 

they are the owner of the suit land and as such no further prove of title 

required in this case.  

32. In the light of discussions and decision of all the foregoing issues, this court 

is of considered opinion that plaintiff is entitled to get a decree of specific 

performance of contract of sale by directing the defendants to execute the 

registered sale deed in favor of the plaintiff in respect of suit land measuring 

1 Katha covered by Dag No.507 patta No.20 by accepting the balance sale 

consideration of Rs.3,40,000/- only and if the defendants refuse and neglect 

or fail to obey the decree of specific performance of contract the execution 

of sale deed will be affected in accordance with Order XXI Rule-34 of CPC. 

The plaintiff further entitled to the cost of entire proceeding from the 

defendants. The plaintiff is further not entitled any other reliefs as prayed 

for. Hence, issue no-5 &6 are answered partly in affirmative and in favor of 

the plaintiff. 

ORDER 

33. In the result the plaintiff suit is decreed partly by way of granting the 

following reliefs:-  

 That the plaintiff is entitled to get a decree of specific performance of 

contract of sale; 

 That Plaintiff will pay the balance sale consideration of Rs.3,40,000/- 

(Rupees three lakhs forty thousand Only) to the defendants within 
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three months from the date of decree and the defendants shall 

execute the registered sale deed in favor of the plaintiff at the cost of 

the plaintiff.  

 That if the defendants fail to execute the sale deed despite the 

balance sale consideration being offered by the plaintiff, then the 

plaintiff shall deposit the same before the Court and get the sale 

deed executed through Court.  

 That plaintiff is entitled to get cost of the entire proceeding from the 

defendants and cost of the proceeding shall be calculated and 

ordered at the time of preparing the decree; 

34. Prepare the decree accordingly. Judgment is pronounced and delivered in 

open court under the hand and seal of this court on 4th day of May 2019.  

 
 

CIVIL JUDGE, SONITPUR 
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1. Plaintiff’s witnesses:- PW-1 Sri Ananta Kataki 
PW-2 Sri Dipak Saikia 
PW-3 Sri Rajendra Kr. Goswami 
PW-4 Smt. Sobina Yasmin 

2. Plaintiff’s exhibits    :-  
 

   Ext-1 is the Agreement of Saledated 30/08/2013 
   Ext-1(1) to 1(3) is the signatures of defendant No.1 

Ext-1(4) to 1(6) is the signatures of defendant No.2 
Ext-1(7) to 1(9) is the signatures of plaintiff 
Ext-1(10) is the signature of witness Mrityunjoy Nath 
Ext-1(11) is the signature of witness Dipak Saikia 
Ext-1(12) is the signature of witness Jayanta Saikia 

   Ext-2 is the corrigendum Legal Notice 
Ext-3 is Legal notice of demand 
Ext-3(1) is the signature of advocate 
Ext-4& 5 is the postal receipt  
Ext-6 & 7 is the track memo  
Ext-8 is the petition in Misc. Case No.9/08 
Ext-9 is the Final order dated 23-11-2013 

 
3. Defendant’s witnesses:- DW-1 Sri Ananta Mahim Choudhury 

DW-2 Sri Ramen Choudhury 
DW-3 Sri Sambhunath Saha 
 

4. Defendant’s Exhibits               :-  
Ext-A is Legal notice of demand 
Ext-B is Reply of notice 
 

 
 

 
CIVIL JUDGE, SONITPUR 

 
 


